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Pro Bono as a Professional Responsibility: Moving Illinois' 

Indigent Out of the Preamble 

In a recent American Bar Association 
survey, attorneys indicated that 
"Personal Fulfillment/Sense of Duty" 
was the single most motivating factor 
in providing pro bono work. I 
However, the single most discourag
ing factor was simply a "Lack of 
Time."2 In other words, most lawyer
s' careers do not allow them the time 
to contribute their professional skills 
to support the principle of equal jus
tice they find fulfillment in and feel 
responsibility for maintaining. 
Unfortunately, it is not merely person
al satisfaction or the fulfillment of an 
altruistic duty which is at stake when 
lawyers are unable to pursue the prin
ciples in which they believe-the rep
resentation of the poor is also at stake. 
This author asserts that the goal of 
professionalism and the needs of the 
indigent can best be served by allow
ing attorneys the option to meet con
tinuing legal education requirements 
through approved pro bono service. 

Free legal representation for the indi
gent is mandated in criminal cases by 
the U.S. Constitution regardless of the 
seriousness of the consequences 
faced by defendants.3 This constitu
tional protection, however, has never 
been extended to civil cases, 4 and 
courts have largely refused to exercise 
their limited discretion to appoint 
counsel for the indigent in civil mat
ters. 5 This is true despite the fact that 
the potential consequences of many 
legal problems are as grave as the 
penalties for some criminal offenses. 6 
Thus, a line has been drawn for those 
seeking access to the civil justice sys
tem who cannot afford meaningful 
representation, regardless of how arti
ficial that line may prove to be in con
sequence,7 and those finding them
selves on the wrong side of that line 
will likely be dependent on the fortu
ity of members of the private bar 
donating their time. 8 

The Illinois Conflict 
According to the Illinois Equal Justice 
Act, the Illinois legislature believes 
maintaining the principle of equal jus
tice to be of paramount importance, 
declaring that " [ e] qual justice is an 
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integral part of the general welfare."9 
Likewise, the Illinois Supreme Court's 
Preamble to the Rules of Professional 
Conduct states: 

Basic rights have little meaning 
without access to the judicial sys
tem which vindicates them. 
Effective access to that system 
often requires the assistance of 
counsel. 

It is the responsibility of those 
licensed as officers of the court 
to use their training, experience 
and skills to provide services in 
the public interest for which 
compensation may not be avail
able. It is the responsibility of 
those who manage law firms to 
create an environment that is 
hospitable to the rendering of a 
reasonable amount of uncom
pensated service by lawyers 
practicing in that firm.IO 

The court goes on to say that a 
lawyer's service in this area is evi
dence of his or her "character and fit
ness" and is essential to the bar's 
"maintenance of professionalism."11 
However, though this principle of 
equality before the law is held to be 
foundational to the general welfare by 
the Illinois legislature, 12 and critical 
to professionalism by the Illinois judi
ciary, 13 access to justice in Illinois is 
far from equal. 

In 2005, the first comprehensive 
statewide study of the Illinois legal aid 
system since 1989 was issued.14 
According to the study, five out of 
every six legal problems faced by the 
indigent of Illinois were handled 
without any form of legal assis
tance. I 5 Illinois legal aid intake and 
referral hotlines were able to merely 
respond to less than one-third of the 
calls they receive.16 The number of 
cases handled by these Illinois legal 
aid providers in 2003 was 103,962.17 
Almost seventy percent of those cases 
fell into a "brief service" category, 
which includes legal advice and other 
limited assistance.ls Only 11,506 of 
the cases handled by the Illinois legal 

aid system were handled by the pri
vate bar, which consists of over 
60,000 attorneys.19 

The most common response to legal 
problems faced by the indigent in 
Illinois is simply to attempt to resolve 
their problems on their own, regard
less of the complexity or seriousness 
of the issues, which often include 
evictions, domestic violence and 
child custody. 20 This response is not 
surprising considering the economic 
disparity between the indigent and 
the cost of one hour of legal assis
tance. According to a recent study by 
the Illinois Bar Association, the aver
age hourly rate of family law services 
in Illinois is $183.00.21 When consid
ering a family living on a gross 
income of $27,200.00 (which is 150% 
of the federal poverty guidelines), 12 
hours of legal work would consume 
an entire month of that family's 
income.22 

Illinois' Progress Toward a 
Competent Profession 
The Illinois Supreme Court adopted 
Supreme Court Rule 756(f)23 shortly 
after the results of the Illinois legal aid 
study. 24 This rule makes Illinois one 
of six states which mandate r~~orting 
of pro bono service hours. The 
rule was adopted as a response to the 
findings of the Special Supreme Court 
Committee on Pro Bono Publico 
Legal Service formed by the Illinois 
Supreme Court in 2001. 26 Essentially, 
mandatory reporting in Illinois is an 
extra box to fill in while attorneys are 
completing their annual registration 
process with the Attorney 
Registration and Disciplinary 
Commission. 27 The committee com
ments state the purpose for the new 
rule: 

Through this annual reminder, 
the primary intended goal is to 
increase the delivery of legal 
services directly to persons of 
limited means. . . . the vast 
unmet need calls out for 
increased direct legal services to 
persons of limited means and 
support of the organizational 
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infrastructure providing those 
legal services. 28 

Although this stated purpose of the 
new rule is to increase pro bono serv· 
ice to the poor by the private bar, it is 
still unclear how an annual reminder 
in the form of an extra field on a reg
istration form translates into addition· 
al access to the courts for Illinois' 
indigent. 29 If pro bono service is not 
provided because attorneys do not 
have enough time,30 nothing in the 
rule provides that time or adds any 
further motivation for law firms to 
make that time. Therefore, although 
the move to mandatory reporting 
appears to be a step toward increas
ing pro bono service, it is not helpful 
in addressing the attorney's 
dilemma.31 

Although the Illinois Supreme Court 
claims that pro bono service by attor· 
neys is essential to the bar's "mainte· 
nance of professionalism,"32 manda
tory reporting is as far as the court 
has exercised its oversight of the bar 
in this area of professionalism. 
Instead, the court has turned to the 
Minimum Continuing Legal 
Education ("MCLE") program it began 
in 2005.33 Illinois is one of forty· 
three states to have instituted MCLE 
requirements34 in hopes of raising 
their bars' professionalism.35 In addi· 
tion, the MCLE rules include exten· 
sive enforcement provisions,36 
accreditation standards and guide· 
Iines,37 exemptions,38 as well as ere· 
ating an MCLE board to administer 
the program.39 The Illinois Supreme 
Court simultaneously created the 
Illinois Commission on 
Professionalism40 to oversee, among 
other things, the new MCLE 
initiative4I and "ensure that [the 
Illinois legal and judicial] systems pro· 
vide equitable, effective and efficient 
resolution of problems and disputes 
for the people of lllinois."42 

To the dismay of any attorney who is 
crunched for time or money, the 
MCLE requirements are much more 
burdensome than the mandatory pro 
bono reporting requirement. 43 The 
MCLE program initially requires ten 
hours of an attorney's time per year, 
which is to be increased to fifteen 
hours per year in 2010.44 Not only 
are these trainings mandatory, but the 
program is designed to be entirely 
self-sustaining by charging attorneys 

to give their time.45 In addition, all 
new attorneys are now required to 
take an additional fifteen hour basic 
skills course.46 Such a wide-sweep· 
ing and costly endeavor in the name 
of professionalism raises serious ques
tions about what type of effort by the 
bar would best be calculated to 
increase professionalism. 

Professional Competence vs. the 
Competence of the Profession 
According to Webster's Dictionary, a 
"profession" is characterized by two 
distinct traits-a commitment to con· 
tinuing study and the rendering of 
public service.47 With the new MCLE 
program and mandatory reporting 
program, Illinois has shown its dedi· 
cation to its stated goal of maintaining 
the professionalism of the bar. 48 The 
MCLE program has been determined 
to be of paramount importance to the 
bar's goal of increasing attorney com· 
petence, 49 and the mandatory report· 
ing requirement has been implement· 
ed to remind the bar that the profes
sion itself must be competent in pro· 
viding the vital services which the 
public requires to maintain order and 
to resolve disputes civilly.50 

Though both of these initiatives are 
laudable, it is perplexing that the pri· 
orities evident in the implementation 
of these two initiatives are so obvi· 
ously reversed. The current priority 
established by the juxtaposition 
between Illinois' MCLE requirement 
and mandatory reporting require· 
ment for pro bono services, imple· 
mented in 2005 and 2006 respective
ly, places professional competence as 
the primary goal of the bar, relegating 
the overall competence of the profes
sion in meeting a vital societal need to 
a discretionary answer on the attor· 
ney registration form.51 The Illinois 
bar's goal of re-establishing profes
sionalism cannot be achieved by 
wedging mandatory trainings into 
already tight schedules, while at the 
same time only encouraging the pro· 
fession to keep an eye on equal access 
for the poor. 

The Short and Necessary Step to 
CLE Credit for Pro Bono Service 
The next step which must be taken to 
reclaim the credibility of pro bono 
service as an essential part of the 
bar's "maintenance of professional
ism"52 is to simply treat pro bono 
service as equal to the professional 

responsibility of continued learning. 
Such a step would not require any dis· 
ruption or re-organization of the prin· 
ciples and priorities already held to in 
the Illinois Rules of Professional 
Conduct. 53 Furthermore, consider· 
ing the utmost importance which the 
Illinois Supreme Court attributes to 
professionalism, as evidenced in its 
new MCLE initiative,54 the vital con· 
tribution of pro bono service to pro· 
fessionalism5"5 is certainly important 
enough to merit action by Illinois 
attorneys beyond filling in a blank on 
their registration form ... 56 

To this end, Illinois must adopt a sys· 
tern whereby its attorneys can fulfill 
MCLE requirements with pro bono 
work. By one estimation, the collec
tive efforts of American attorneys 
engaging in pro bono services could 
satisfy the legal needs of the poor 
with only a slightly higher number of 
hours than those currently required 
for MCLE credit.57 A system which 
favors teaching lawyers about being 
competent professionals over lawyers 
actually furthering the competence 
of the profession by engaging in activ· 
ity "essential to the bar's maintenance 
of professionalism"58 simply cannot 
continue if the profession's ideals are 
truly in line with that stated by the 
Illinois Supreme Court.59 Not only 
would such a program require very 
little additional resources, but there 
are already multiple models for 
Illinois to adopt, as similar programs 
have already been implemented in 
conjunction with the MCLE programs 
of six states.60 

Such a program would accomplish 
the same goals as the MCLE program 
through furthering both the overall 
competence of the profession61 and 
the competence of individual attor· 
neys.62 Furthermore, such programs 
are able to increase the indigent's 
access to representation and avoid the 
problem of lawyers simply providing 
pro bono service to family and 
friends63 by requiring that the service 
be performed through an approved 
non-profit entity or law school within 
the state. 64 The lawyer then fills out 
a form for CLE credit and submits it to 
the non-profit entity, which in turn 
verifies that the lawyer is entitled to 
the credit. 65 

Most importantly, the recent initia· 
tives by the Illinois Supreme Court 



_B_a_r_B_n_'ef_s __ Ju_n_e_2_o_o_s _________________ ~---------------------------P_a_g_e_2_1 
toward maintaining the bars' profes
sionalism already provide much of the 
necessary systems and infrastructure 
which would be needed to maintain 
such a program. A definition of qual
ifying pro bono activity, though short 
of the detail which will be required, 
has already been articulated by the 
court.66 The current MCLE Board, 
which is overseen by the Supreme 
Court Commission on 
Professionalism, 67 and is responsible 
for reviewing applications and 
accrediting CLE providers,68 could 
serve the similar function of accredit
ing pro bono organizations and law 
schools to issue CLE credit for pro 
bono work. Furthermore, because 
the MCLE initiative has been institut
ed upon and aligned with the same 
principles of maintaining profession
alism which would support pro bono 
service,69 and because the MCLE ini
tiative provides an additional funding 
mechanism, 70 these two complimen
tary programs could easily be syner
gized to achieve the goal of profes
sionalism without making further 
demands on attorneys' time. 
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